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18 January 2018 
 
Dear Convener 
 
FOLLOW UP TO COMMITTEE SESSION ON 21 DECEMBER 2017 
 
Further to my letter of 12 January 2018, I am writing to provide further information on the 
issues raised in relation to severance payments to the SPA Chief Executive.  Given 
comments made since sending my letter, I am also providing further details of the 
engagement that I have had with the Chief Constable since the events described in the 
letter.  
 
In June 2017, we became aware that the SPA Board was developing proposals to change 
the reporting line of the Director of Forensics to be direct to the SPA Board rather than 
through the SPA Chief Executive. My understanding is that, as forensics represented the 
largest part of the directly managed staff of the SPA, the Board took the view that this 
represented a significant change to the Chief Executive role, which would become 
redundant.  
 
In early July, SG officials asked to be kept in touch with developments on the Chief 
Executive’s exit arrangements.  On 26 July, Scottish Government officials were given a copy 
of a draft business case for restructuring the CEO role.  This outlined the approach and 
provided indicative costs, including for an exit payment to Mr Foley under the existing, 
approved SPA Voluntary Redundancy/Voluntary Early Retirement scheme which applies to 
SPA and Police Scotland staff.  There was a clear view from SPA’s HR advisers that Mr 
Foley would be eligible for early retirement under this scheme.   
  
Because the exit was proposed under the existing VR/VER scheme, the Scottish 
Government had no formal role in providing views on the specific terms of the early 
retirement package.  Indeed, the main aim in sharing the information was to involve officials 
in the approval of a role description for a new interim Chief Officer position, as the Scottish 
Government did have a formal role in approving a salary scale for that post.    
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However, it was clear from the information submitted to us that SPA proposed to include an 
element of pay in lieu of notice (PILON). As Mr Foley’s proposed leaving date was earlier 
than his contracted period of notice, SPA had decided that he was eligible for PILON. In 
early August, SG officials queried with SPA’s HR advisers whether the period of notice could 
begin at the point a VER offer was made and accepted i.e. late August or thereabouts, 
thereby significantly reducing the PILON payment.  
 
The Deputy Director for Police Division contacted the SPA Deputy Chair by phone on 17 
August.  During that call the PILON issue was discussed and the Deputy Chair stated she 
had received clear HR advice on this point. Their position was that they had essentially no 
discretion about the size of the offer given the conditions attached to it and had therefore 
proceeded to make an offer.  
 
Whilst respecting that the decision was for SPA to make, the Deputy Director of Police 
Division emailed the SPA Deputy Chair on 23 August to highlight an expectation that the 
PILON element would be subject to a great deal of scrutiny. The relevant text, which forms 
part of a wider exchange about the terms of a draft announcement, is as follows: 
 

The pay in lieu of notice point remains the one that looks to me like it will potentially 
be subject to a lot of scrutiny. Nicola will know this is a point we queried with the HR 
function and that we were given assurances the approach was based on clear HR 
analysis/advice. It will be for SPA to explain that and I would simply state a view that 
you would be wise to think carefully about how you express the HR advice as to why 
the notice period can’t start on 1 September. It may be worth thinking about what the 
answer would be to that specific question. 

 
In November, I became aware of Audit Scotland’s concerns in relation to the PILON element 
as the draft Audit Report on the 2016-17 SPA accounts was being finalised. Whilst not 
questioning the principle of SPA’s approach, Audit Scotland questioned (as Scottish 
Government had) whether half of the PILON payment (i.e. £28,333) could have been 
avoided.  
 
As a result, I wrote to the Chair of the SPA on 21 November to highlight that the concerns 
raised by Audit Scotland reflected those that we had brought to SPA’s attention in August, 
and asked for the payment to be reviewed.  SPA subsequently wrote to Audit Scotland 
explaining their approach, and also copying that to me with a covering letter.  It is clear from 
this letter that the SPA continued to believe that the approach it had taken could be justified.   
 
Following the Committee’s session on 21 December, I immediately wrote to the Chair of the 
SPA to ask that they consider pausing any outstanding exit payments to Mr Foley to allow for 
further consideration of the options available.  SPA subsequently confirmed that they had 
paused payment of the PILON element and were undertaking an assessment of options.  I 
understand the SPA has now written to the Committee to confirm the outcome of their 
assessment.  
 
I hope this meets the Committee’s request for further insight into the exchanges between 
Scottish Government and SPA on Mr Foley’s exit arrangements.  The Committee also asked 
whether a settlement agreement was considered at any point.  I can confirm that this was 
considered by SPA, but not taken forward. 
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More generally, I welcome the commitment of the SPA Chair to learn lessons on the issues 
identified by Audit Scotland.  As you are aware, through the consultation on A Severance 
Policy for Scotland, Scottish Government is also considering how an exit payment cap, claw 
back or changes to severance scheme terms might apply across the wider devolved public 
sector.  No decisions have been taken, but advice to Ministers will certainly reflect on the 
issues raised by the Public Audit and Post-legislative Scrutiny Committee in order to 
determine the right approach to severance arrangements across the wider public sector in 
Scotland. 

 
Relevant correspondence between Scottish Government and the SPA on this issue is 
attached in the Annex.  
 
Separately, I am aware of commentary over recent days regarding contact with the Chief 
Constable in November 2017 and in particular how this relates to the events I set out in my 
letter to the Committee of 12 January.  
 
My letter focused on engagement between the Scottish Government and SPA around 
decision-making on the Chief Constable’s leave.  My contact with the Chief Constable had 
no bearing on that issue.   
  
I contacted the Chief Constable on 16 November to advise him of the appointment of the 
new Chair of the Scottish Police Authority.  Shortly after this, the Chief Constable contacted 
me to advise that he would be in Edinburgh on 30 November and asked whether I would be 
available for a meeting.  Arrangements were made for us to meet in St Andrew’s House that 
day.  We agreed at the outset of the meeting that it should be an informal discussion, and as 
such no minute was taken.  At the meeting, the Chief Constable made clear that he wished 
to resume his full responsibilities as soon as possible.  He set out his views on the 
investigation of the conduct complaints, including on the progress and timescale of the PIRC 
investigation.  I indicated that I was keen to see the investigation progress as quickly as 
possible, while fully recognising the independence of the PIRC. 
 
I have had no further engagement with the Chief Constable since the meeting.  
 
I hope the Committee finds this information helpful.  I am happy to provide additional 
information if that would be of assistance.  
 
Yours sincerely, 
 
 

 
 
 
PAUL JOHNSTON 
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FOLLOW UP TO COMMITTEE SESSION ON 21 DECEMBER 2016 
 
Annex - Correspondence 
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